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The first issue to be addressed in this case is whether Mr. Wise's
refusal to leave the dangered off area in question after being directed
to do so at least three times by Mr. Omear constituted insubordination
warranting the disciplinary action taken against him. Assuming that the
answer is in the affirmative, the next question is whether or not the
refusal by Mr. Wise to leave the area when ordered to do so was based
on some legitimate right bestowed on him by the Act to remain.  In short,
the question is whether or not Mr. Wise was engaged in some protected
activity at the time he was asked to leave the area.  If he was, then
the charge of insubordination as the basis for the disciplinary action
taken must fall, and Mr. Wise will prevail.  If Mr. Wise was not engaged
in protected activity, then I believe his refusal to obey direct orders
from Mr. Omear constituted insubordinate conduct warranting the action
taken against him.

Consol's arguments that Mr. Wise's conduct violated State and
Federal mine safety laws is rejected. On the basis of the entire record
adduced in this case I cannot conclude that Consol has established any
such violations as a legitimate basis for supporting the disciplinary
action taken against Mr. Wise.  In my view, Consol's reliance on section
303(d)(l) of the Act is not supported by the record.  That section
specifically applies to the preshift "fireboss" examination required to
be made by certified mine examiners.  Once that examiner posts a "danger"
sign, no one may pass except for those persons specifically designated
by the law.  While it is clear that Mr. Wise does not fall into any
of the categories of "persons" enumerated in section 303(d) (1) , .it is
also clear that there is no evidence that the posting of the area resulted
from any firebossing examination by a certified mine examiner.  I reach
the same conclusion with respect to the cited Article 22-2-1 of the West
Virginia Code.

The parties rely on the withdrawal order exceptions found in section
104 (c) and (d) of the Act in support of their respective positions
concerning Mr. Wise's asserted violation of this section of the Act.
Consol takes the position that Mr, Wise does not fall within any of the
exceptions noted in section 104(c), and concludes that he violated the Act
when he went inby the danger board. Unfortunately, the parties failed
to call any Federal inspectors as witnesses to testify on this question
and they rely on their legal conclusions based on their interpretation
of the language of the exceptions.  However, I would venture a guess
that if an MSHA inspector concluded that Mr. Wise did not fall within
one of the categories of persons permitted to remain in an area subject
to a withdrawal order, he would probably cite Consol for the violation
for failure to withdraw Mr, Wise from the area in question.

The UMWA concedes that under subsection (3) of section 104 (c),
the operator has a say as to who may be qualified to make mine examinations
under section 104 (a).  However, the UMWA concludes that pursuant to
certain provisions in the 1981 Coal Wage Agreement Mr. Wise is so qualified

1334, Ross
